Supervisors, managers, team leaders:  Please provide a copy of this memorandum to your employees not receiving electronic mail.
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In Reply Refer To:
Mail Stop 603 

MEMORANDUM
																																	                                 Sept 1, 2011

To:         All Employees 

From:     Nancy H. Baumgartner  
	   Deputy Ethics Counselor

Subject:  Restrictions on Holding Oil, Gas and Mineral Leases and Receipt of Royalties  

It has come to the attention of the Ethics Office that some USGS employees have signed leases or may be considering signing leases of the oil, gas or mineral rights on property they own.  

The purpose of this memorandum is to remind all USGS employees that they, their spouses and minor children are restricted by a Department of the Interior (DOI) supplemental ethics regulation [5 C.F.R. § 3501.104(b)] from holding direct or indirect financial interests related to private mining activities in the United States.  This restriction is in addition to the supplemental ethics regulation [5 C.F.R. § 3501.103] that prohibits USGS employees from holding financial interests in companies that have substantial coal, oil and gas leases on Federal lands.  

Private mining activities are defined in the regulation as “exploration, development, and production of oil, gas, and other minerals on land in the United States that is not owned by the Federal government or by a State or local government.”  In accordance with the Standards of Ethical Conduct for Employees of the Executive Branch [5 C.F.R. § 2635.403(c)], an oil, gas or mineral lease constitutes a financial interest. 
The DOI supplemental regulation contains exceptions that permit the holding of a financial interest related to private mining activities worth $5000 or less, by employees (or their spouses and minor children) of the Office of the Director and the Geologic Division, and the holding of a single financial interest related to private mining activities of  $5000 or less or an aggregate of financial interests worth $15,000 or less, by employees (or their spouses and minor children) of all other USGS organizational elements.  All USGS employees and their spouses and minor children are permitted to receive mineral royalties and overriding royalty interests of $600 per year or less. [5 C.F.R. § 3501.104(b)(3)(i-ii)]
There are additional exceptions in the regulation that enable the ownership of a financial interest by an employee's spouse or minor child where the spouse or minor child obtained the interest through: (A) A gift from someone other than the employee or a member of the employee's household; (B) Inheritance; (C) Acquisition prior to the employee's becoming a USGS employee; (D) Acquisition prior to marriage to a USGS employee; or (E) A compensation package in connection with the employment of the spouse or minor child. [5 C.F.R. § 3501.104(b)(3)(v)(A-E)] 
In accordance with 5 C.F.R. § 3501.104(b)(4), the Director of the U.S. Geological Survey may require an employee to divest a financial interest a USGS employee is otherwise authorized to retain under the regulatory exceptions if retention of the interest results in a substantial conflict of interest as defined in 5 C.F.R. § 2635.403(b).  The Standards of Ethical Conduct for Employees of the Executive Branch, 5 C.F.R. 2635.403(b) permits an agency to “prohibit or restrict an individual employee from acquiring or holding a financial interest or class of financial interests based on the agency designee’s determination that the holding of such interest or interests will (1) require the employee’s disqualification from matters so central or critical to the performance of his or her official duties that the employee’s ability to perform the duties of his position would be materially impaired; or (2) adversely affect the efficient accomplishment of the agencies mission because another employee cannot be readily assigned to perform the work from which the employee would be disqualified by reason of his or her financial interest.”

If a USGS employee (or his spouse or minor child) holds an oil, gas or mineral lease valued at more than $5000 (or an aggregate of leases valued at more than $15,000 if the employee is not assigned to the Office of the Director or the Geologic Division) or receives oil, gas or mineral royalties in excess of $600 per year, they should contact the Ethics Office.  The Ethics Office may be contacted via e-mail at EthicsOffice@usgs.gov or via telephone (703-648-7422, 7439 or 7474). 
The Director of the U.S. Geological Survey has the authority to grant a waiver of the regulatory restrictions in 5 C.F.R. § 3501.104(b).  The Ethics Office will evaluate all waiver requests in accordance with 5 C.F.R. § 3501.104(b)(5) and provide a recommendation to the Director as to whether granting a waiver “is not inconsistent with 5 CFR part 2635 or otherwise prohibited by law, and that, under the particular circumstances, application of the prohibition is not necessary to avoid the appearance of misuse of position or loss of impartiality, or otherwise to ensure confidence in the impartiality and objectivity with which Department programs are administered.” 
To initiate a waiver request, send an e-mail to Ken Belongia of the Ethics Office (kbelongia@usgs.gov).  The waiver request must address whether your USGS work has (or could have) a direct or indirect impact on oil, gas or mineral exploration, development, or production and contain contact information for your supervisor (with whom the Ethics Office will consult for a recommendation regarding your waiver request).  As part of your waiver request, you must provide a copy of the oil, gas or mineral lease, your position description, your most recent performance evaluation (including your supervisor's narrative comments but you do not need to include your ratings) and your current performance plan.  
